FRIDAY MEMO
May 19, 2006

1. A note from the Library: “A big THANKS to everyone who contributed to
this year's Friends of Ledding Library Plant Sale--whether it was donating
plants or pots, potting them up, making the craft items, hauling plants or
tables, setting up tents, putting up banners and signs, blowing up
balloons, carrying out plants, fetching donuts and coffee, loaning red
wagons, trucks, & tents, cashiering, straightening plants, and of course,
buying plants! We couldn't have done it without you!! Our grand total (so
far) is $4082.22!1111T That beats last year's record of $2700. That's a lot
of plants at $.50, $.75, $1.00, $3.00, etc. per plant!”

2. On Tuesday the City Council voted unanimously to deny the appeal of the
Planning Commission's approval of TriMet's Southgate Park & Ride
project. The appellants have 21 days in which to appeal City Council's
decision to the state Land Use Board of Appeals. After that, TriMet will
determine the schedule for completing design and construction of the
parking lot. TriMet told City staff that it intends to demolish the existing
theater building soon. The Community Development Department will
continue to work with North Milwaukie businesses to address their long-
standing access concerns.

3. Things have been fairly quiet this last week in the Street department. They
continue to work on their maintenance lists of hot patching and pavement
markings while maintaining the sweeping schedule.

4. The Water department has a new employee--Scott Bergren. Water has
been working on their maintenance list for City Hall. They disconnected an
old 1-1/2” service on Cambridge and replaced two services on Angela
Way. With the drastic change in weather, water production has increased
from 1.8 MGD to 3.2 MGD.

5. Increase in security measures have been taken, through installation of a
security system, for the covered parking area at Public Works. They have
also added motion detection with an audible alarm to deter break-ins and
theft.

6. Fleet is working on the current preventive maintenance and repairs
schedule. They are continuing to set up a new police patrol vehicle to put
in to service. The City will be evaluating Bio-Diesel for a trial period for
use in diesel vehicles.

7. The Storm Department has developed a giant chart that lists the
maintenance needs of every drywell the City owns. To date for fiscal year
05/06 they have cleaned 39 drywells and completed 726 inspections. The



City of Milwaukie Storm Department is required to comply with DEQ’s UIC
(underground injection control) program, which was developed due to the
Safe Drinking Water Act (SDWA). All 193 drywells in the city are
considered UIC’s. There are two types of drywells. There are 127 Type 1
drywells that are associated with streets maintaining less than 1,000
average daily vehicle trips. The remaining 66 drywells are Type 2 and are
associated with streets maintaining greater than 1,000 trips per day. There
are 19 of the Type 2 drywells that need to be decommissioned because of
their proximity to the City’s drinking water wells. The Type 1's need to be
cleaned once every 2 years and visually inspected once every two years.
The Type 2's need to be cleaned once every 6 months and inspected
every month. All of the drywells average 20 to 35 feet in depth.

. The Wastewater Department has been cleaning and t.v.ing in the
Linwood Neighborhood. They have been assisting Finance in determining
which addresses are not hooked and/or not paying a wastewater fee.
They have also been fielding information for the consultants gathering
information on wastewater annexation. They received a sample of the
“Winning” wastewater manhole cover and installed it in the intersection of
Groove Lp. & Groove Ct. near the home of the winning designer--Dolly
Macken-Hambright. After July 1 they will begin ordering 100 manholes
every year and start installing them first in the Downtown area.

. The Finance Department just completed a renewal of applications for
participation in the utility billing low-income program. The program
provides reduced utility rates for individuals and families whose income
falls below established levels. Qualification to participate in the program is
often tied to short-term unemployment or health related issues. Ninety-
two current participants were sent letters and applications to continue their
participation in the program. Thirty-four applications were returned. The
remaining fifty-eight accounts were taken off of the low-income program
effective the next billing cycle. Thanks to Judy Serio for overseeing the
renewals.






City and Public Interest Meetings
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MILW/AUKIE

Week of May 22 - 28

Date Group
Monday 22 Library Board
Tuesday 23 Parks & Rec. Board

Planning Commission

Thursday 25 Public Safety Advisory
Committee

Sunday 28 Farmers Market

Time
6:30 p.m.

7:30 a.m.

6:30 p.m.

6:00 p.m.

9:30 a.m. —
2:00 p.m.

Location

Ledding Library

City Hall
Conference Room
City Hall
Council Chambers

PSB — Community
Meeting Room

Across from City Hall

Contact

Cynthia Sturgis
503-786-7584

JoAnn Herrigel
503-786-7508
Katie Mangle

503-786-7652

Chief Kanzler
503-786-7405

Grady Wheeler
503-786-7503



----- Original Message-----

From: Frasier, Kathy [mailto:kathyf@co.clackamas.or.us]

Sent: Thursday, May 11, 2006 12:16 PM

Subiject: Citizens Advisory Council for Clackamas County Service District
# 1 to meet May 22

Media and Interested Parties

Citizens Advisory Council for Clackamas County Service District #1 to meet
May 22

The Citizens Advisory Council for Clackamas County Service District No. 1
(CCSD#1) will meet on Monday, May 22 from 6:30 to 8:30 PM at Clackamas
County's Sunnybrook Service Center, 9101 SE Sunnybrook Blvd, Water
Environment Services Suite 441, in Clackamas.

The meeting will begin at 6:30. The agenda will include review, discussion
and adoption of baseline conditions, basic principles and evaluation

criteria to be used in the process of finding wastewater treatment

facilities for CCSD#1. Drafts of future service projections, financial and

IGA review, capacity assessments and identifying facility alternatives will

be reviewed and discussed. Council rules and public involvement plans will
be discussed.

The Citizens Advisory Council will review, advise and make recommendations

to the Clackamas County Board of Commissioners regarding the development of
a strategic plan for the location and financing of new wastewater treatment
facilities in Clackamas County Service District No. 1.

For more information call Rob Hungerford at 503-353-4576.

PUBLIC RECORDS LAW DISCLOSURE:
This is a public document. This emalil is subject to the State Retention
Schedule and may be made available to the Public.



Bullet Point Summary
S.2686
The Communications, Consumer's Choice, and Broadband Deployment Act of 2006
(“Steven’s Bill")
From Local Government's Perspective
Prepared By Tillman Lay

1. Bill's Preservation of Local franchising Authority is lllusory.

+ Gives local franchising authorities ("LFAs") only 15 days to fill in blanks (i.e.,
local electeds have no time for input).

e Franchise is granted within 30 days by force of federal law & FCC rules, not
LFA action.

¢ FCC decides virtually all of the "form" franchise terms through rulemaking.

2. New "Video Service" Definition Leaves IPTV Issue Unanswered.
3. Gross Revenue Definition.

+ Excludes advertising revenues & home shopping revenues.

» Excludes video services that are "functionally integrated" with any other
applications or services -- i.e., probably [PTV.

4. Franchise Fee Audits.
¢ Does not allow LFAs to audit; only allows LFA to petition state PUC to audit.
5. Rights-of-way ("ROW") Authority.

+ Gives FCC, not courts, jurisdiction over all ROW disputes.

o Local ROW reqts. must satisfy at least 6 hurdles: They must (1) be
reasonable, (2) be non-discriminatory, (3) be competitively neutral, (4) not be
a "barrier to entry", (5) not delay provision of service (i.e., video providers'
permit requests apparently must move to the front of the line over all other
ROW permits), & (6) LFA must also act on permit request "in a timely
manner."

o |[f provider challenges an LFA as violating any of these 6 reqts. before the
FCC & wins, LFA must pay provider's costs & attorneys fees.

6. Taxes.

+ Although the bill's language on tax savings is muddled, it appears not to
protect any locally-imposed telecom tax, nor any state-imposed telecom tax
that is not in lieu of ROW compensation.

7. PEG Fee.

* 1% (if LFA fills in the blanks in 15 days; if not, zero). This means all LFAs
currently receiving more than 1% lose.

e But going-forward incremental |-Net costs incurred by operator may be offset
against 1%. (So any LFA with a current [-Net either gets less than 1% or must
give up |-Net.) 8. Redlining.

* Uses current Cable Act standard, which allows providers to bypass whole
neighborhoods based on income, as long as it offers service to all (including
low income) in those well-t-do neighborhoods it chooses to serve.

» No buildout requirement.

9. Muni Broadband.



* Requires muni to give private sector right of 1st refusal, & to allow private
provider to displace muni provision if private provider proposes prices as
good as muni's proposed prices (but since muni can't regulate private
provider's rates & services, & private provider's proposed prices are charged
to residents, no the city, there's no way to hold the private bidder to the price
& service promises it made to prevent muni entry).

SECTION-BY-SECTION ANALYSIS.

Local govts' more detailed analysis of the problems with the Stevens bill's video
franchising provisions follows.

We focus here only on the video franchising provisions in Title 11! of the bill, although the
municipal broadband provisions of Title V of the bill are also quite problematic for local
govts, & considerably worse than HR 5252 (hereinafter "COPE").

Before turning to the details, a few general observations:

(1) Title I} of the Stevens bill is a very poorly drafted hodgepodge of often
inconsistent & impenetrably vague provisions. As a result, some (but by no means all)
of my explanations below of many of the problems in the video franchising provisions
stem from the poorly drafted language of the bill.

(2) Overall, as currently drafted, we believe the Stevens bill video franchising
provisions are even worse for local govts. than COPE | even though, from local govts
perspective, COPE is a very bad bill.

Now, on to the sections:

Sec. 311 (pp. 37-38).

Note that the general substitution "video service” and "video service
provider" for "cable service" & "cable operator” doesn't apply to Sec.
602, the general definition provision of the Cable Act. Thus, "cable
service" & "cable operator" apparently remain but to what they apply
is unclear. This creates much confusion, especially in the context of
trying to figure out the meaning of the newly-defined term "video
service" & whether it represents an expansion, or contraction, the
current "cable service" definition. (See discussion below.)

Sec. 312 (pp. 39-42).

Sec. 601 amendment (p. 39): The repeal of all of the current Cable Act purposes
includes the repeal of current Sec. 602(2), which provides that one of the purposes of



the Cable Act is to ensure that "cable systems are responsive to the needs and interests
of the local community (emphasis added). In other words, the explicit repeal of the
longstanding Congressional policy that cable systems should be responsive to local
community needs and interests. Given the consolidation of mass media outlets, cable is
now the last true vestige of localism, & this bill would seem to eliminate even that.

New Sec. 603 {pp. 32-42). This is the provision that supposedly preserves local
franchising authority with a shot clock. But it really doesn't do that at all, at least not in
any meaningful sense. The LFA only has the right to fill in 4 blanks: (1) % of the
franchise fee, (2) # of PEG channels, (3) the amount of the PEG fee (up to 1%) & (4)
the LFA's point of contact. ALL other terms of this supposedly local franchise will be
determined by the FCC by rulemaking. Moreover, regardless what the LFA does, the
franchise is deemed granted in 30 days by force of federal law. And the LFA has only
15 days to fill in the blanks, & 30 days to grant the application (denial is not an option). If
the LFA misses any of these deadlines, it loses (among other things} the 1% PEG fee.
And if the LFA fails to act, the franchise is granted anyway. The incredibly narrow time
frames mean that, as a practical matter, the local elected body of an LFA will have no
input, only LFA staff will. Since the LFA has always been the only body with political
accountability in the franchising process (the unelected FCC certainly isn't), the 15 and
30-day deadlines in the bill remove all political accountability from the process (which is
I'm sure just what industry wants). Moreover, it is far from clear that, under many state
laws, an LFA staff would have authority to impose a 5% franchise fee or a 1% PEG fee
without council action, meaning that the deadline could deprive an LFA of even the right
to those fees that the bill purports to give them.

New Sec. 604 (p. 42): This apparent savings clause creates more problems than
it solves, largely by negative implication. First, for it to apply, a law has to apply to "all"
businesses. Thus, generally applicable laws that do not apply to all businesses but only
to businesses similar to landline video service providers -- such as laws that apply to all
ROW users, all utilities or all telecom providers -- aren't covered by the savings clause
at all. Yet these are precisely the kinds of generally applicable laws that the bill needs to
make sure are saved. Otherwise, every locality's ROW requirements & utility & telecom
tax laws become potentially vulnerable to an allegation of being an undefined "barrier”,
of resulting in a "delay of service", or of not requiring "timely action" (see discussion of
ROW provisions below), even if they don't single out video service providers at all.
Second, the savings clause extends only to even this limited class of "generally
applicable to all businesses" laws that are consistent with the balance of the newly
amended Cable Act. It's hard to see how a law applicable to "all" businesses would be
inconsistent with the rest of the Act, but rest assured that the negative implication of
this qualification of the savings clause wiil be exploited by industry.

Sec. 313 (pp. 42-43).
New Sec. 612 (p. 43): The standard form franchise is not really a franchise at all,

because (a) it doesn't (& since it is federal, shouldn't) address such matters as ROW
reqts., insurance, indemnity, bonds, enforcement, etc., & (b) a franchise is a contract for



private use of public property (the ROW), & the feds can't issue a franchise for property
(the ROW) that doesn't belong to the fed. govt. And, of course, given that an LFA has
no right to say "no” under the bill, the franchise is not an "agreement” at all. It is a
federal license or directive, & given that the FCC has only 30 days to throw a "form
franchise" together, a slipshod one at that.

Sec. 314 (pp. 44-47).

New Sec. 602(24) ("video service")(p. 45): This new definition, which is
presumably intended to replace the "cable service" definition (although if that definition
is repealed in the bill, | missed it) is cryptic. On the one hand, it clears up one ambiguity
in the current Cable Act in a way favorable to local govts: It provides that "interactive on
demand services" are a "video service." (Thus, VoD would seem to be covered.) It then
adds 2 other elements of the current "cable service" definition: "video programming" and
"other programming services" (both of which are downstream components of the current
"cable service" definition). But on the other hand, what the "video service" definition
doesn't do is address the upstream-downstream or interactive aspects of the current
"cable service" definition, see 47 USC Sec. 522(6)(A)(1-way transmission of video
programming & other programming service) AND {(B) subscriber interaction "for the
selection or use" of such video programming or other programming service). How the
FCC would construe this is unclear, but we are not optimistic the FCC would construe
the "video service" definition in a way that would capture most IPTV or interactive video
services. The "video service" definition clearly seems to leave the AT&T IPTV issue
unresolved, & one of the exclusions in the "gross revenue” definition (discussed below)
leads us to believe that if any sort of "interaction" is involved with a "video service" (as
will be the case with all of AT&T's IPTV and increasingly true of all video service
offerings of video providers in the future), then the entire service will not be "video
service".

Sec. 331(pp. 47-64).
Rights-of-Way ("ROW") Provisions (pp. 47-50).

Taken together, these provisions are devastating to LFAs. They do the following:

1. They require that all ROW disputes go to the FCC, not the courts.

2. To be safe from FCC preemption, a local ROW or permitting requirement must
meet all 6 of these requirements: (a) it must be reasonable; (b) it must be competitively
neutral; {c) it must be non-discriminatory; (d) it must not impose any conditions that are
a "barrier to entry”; (e) the LFA can' take any action that would "delay the provision of
video services by video service provider' (among other things, this presumably means
that video service provider permit applications must be moved to the front of the line,
ahead of any utility permit applications & street & transit improvement projects); and (f)
an LFA must act on any permit applications "in a timely manner".

3. If a provider successfully challenges an LFA's ROW action before the FCC on
any of these grounds & wins, the LFA must pay the provider's costs and attorneys' fees.
The fiscal risk to small local govts of potential cost & attorney fee liability to giants like



AT&T and Verizon would essentially force those local govts to roll over to ROW
demands by AT&T and Verizon. The one-sided nature of this provision is also
disturbing: The idea that only local govts would engage in abusive tactics while industry
never would is nonsense.

These provisions are far more harsh & punitive on local govts. than 47 USC Sec.
253, the barrier to entry provision in the '96 Act. The only hurdles that ROW
management requirements must clear under Sec. 253(c} is that they must be
competitively neutral and non-discriminatory. Moreover, the law is clear that the courts,
not the FCC, have jurisdiction over ROW disputes involving the ROW safe harbor in
Sec. 253(c). See, e.g., BellSouth Telecommunications v. Town of Palm Beach, 252
F.3d 1169, 1189-1191 (11th Cir. 2001)(discussing effect of Gorton amendment to what
became Sec. 253).

Franchise & PEG Fees & |-Nets (pp. 50-53).
Franchise Fee.

Allows a franchise fee of up to 5%. It is permissive (not mandatory).
PEG Fee.

Allows a PEG fee of up to 1%. (again, it's permissive, not mandatory). Those
LFAs currently doing better than 1% lose out. There are a number of jurisdictions that
currently receive more than the equivalent of 1% of gross revenues in PEG support. (To
name just a few in the area, Fairfax County, Montgomery County, Prince George's
County and all of the cities in Prince George's County currently receive 3% in PEG
support & thus would lose 67% of their current PEG support.) In this respect, the bill
(like COPE) is worse than the Texas franchising law, which allows LFAs to receive the
greater of (1) 1% of gross, or (2) the per-subscriber equivalent of what the incumbent
operator was providing in PEG support at the time if enactment. (The Baldwin/Wilson
"Do No Harm" amendment to COPE, which failed by one vote in the House Commerce
Committee but which will probably not be allowed as a floor amendment, would have
solved this problem.) The bottom line: Neither this bill nor COPE makes |.LFAs whole on
PEG support. But the PEG support shortfall will be even further exacerbated by the bill's
-Net provisions, to which we now turn.

I-Nets.

Allows an LFA to require an incumbent cable operator to continue to provide an
existing I-Net. But it allows such an operator to deduct the incremental cost of
operating the |-Net from the 1% PEG fee, & if that incremental cost exceeds 1%, the
LFA must reimburse the operator for the cost overage. Thus, LFAs that have an |-Net
may well have to choose between giving up all or a good portion of PEG support to
maintain their |-Nets, or abandoning their I-Nets. Again, the bill makes LFAs
considerably less than whole on PEG and |-Net support



Tax Savings (pp. 54-55).

The series of three successively narrower tax savings clauses in new
Sec. 622(d)(1), (2) and (3) is confusing & internally inconsistent.
New Sec. 622(d)(1) at the top of page 54 is fine. But new Secs. 622
{d)(2) and (3) seem to contradict Sec. 622(d)(1) by saving narrower
classes of taxes than Sec. 622(d)(1) does. How a judge (or the FCC} is
supposed to make any sense of this is a mystery. New Sec. 622(d)(2) is
redundant with the "franchise fee" definition in amended Sec.
622(h)(1) on page 59, & should just be eliminated. New Sec. 622(d)(3)
is even more troublesome, for it suggests that locally (as opposed to
state) imposed telecom taxes are not protected from preemption (thus,
taxes like the locally-imposed utility users tax in Calif. could be
exposed). The provision also suggests that even state-imposed telecom
taxes that are not in lieu of ROW compensation are not saved. We do
not think that is the intent, but that is what the language says. (The
language in new Sec. 622(d)(3) is borrowed from the language that the
RBOCs proposed to local govts. earlier to protect Florida's statewide
telecom/cable ROW tax from preemption, but such language would only be
necessary if federal legislation were to make the 5% locally-imposed
franchise mandatory rather than permissive. As noted above, the
franchise fee in this bill is permissive, not mandatory, so thereis
no need at all for the RBOCs "Florida" savings clause. Adding it thus
creates more mischief for state & local telecom taxes, injecting an
issue into this bill that isn't supposed to be there.)

Fee Audit & Dispute Resolution (pp. 55-59).

The fee audit (new Sec. 622(e)) and dispute resolution {new Sec. 622(f))
provisions are inconsistent with one another, and troubling to boot.

New Sec. 662(e) does not allow LFAs to conduct fee audits. Instead, an LFA can
only petition the state PUC to do so, & the state PUC is directed to consolidate multiple
LFA audits as much as possible. This creates the usual perverse incentive problem:
The state has little incentive to spend much in the way of resources to audit, or audit
effectively, when it's not the state's money that is at stake, & considerable incentive not
to, since the providers, not the LFAs, are the state PUC's usual constituents.

New Sec. 662(f) sets forth an FCC fee dispute mechanism procedure between
the LFA and the provider, which seems flatly inconsistent with Sec. 332(e)'s
requirement that LFAs can't audit but must ask the state PUC to do so. (Subpara. (e}2),
which allows recovery of audit costs in certain circumstances, has this same defect.)

Nowhere in these provisions is any requirement that the provider must provide
access (either to the LFA or the state PUC) to its books & records for the audit.

Franchise Fee Definition (pp. 59-60).



This largely tracks the current "franchise fee" definition in 47 USC Sec. 542(g). It
does contain what appears to be an improvement over the current Cable Act. | assume
the reference to "section 622(b)" on line 23 of page 59 is intended to be a reference to
the 1% PEG fee set forth in new Sec. 622(b)(4)(pp. 52-53). If so, it should say so. (If
not, the "section 622(b)" reference makes no sense, for it would mean that the 5%
franchise fee itself is not a "franchise fee.") If the intent is to exclude the new Sec.
622(b)(4) 1% PEG fee from the "franchise fee" definition, then this would eliminate the
Cable Act's current PEG capital cost limitation on the franchise fee exclusion & allow the
PEG fee to be spent for PEG "support" (i.e., capital or operational) without being offset
against the 5% franchise fee. See 47 USC Sec. 542(g)(2)(C).

Gross Revenue Definition (pp. 60-64).

The gross revenue definition has 4 major problems for LFAs:

1. It will almost certainly be construed by the FCC to exclude advertising revenue
(representing about 15% of current franchise fee revenues). New Subsec.
622(h)(2)(A)(i) (p. 60, lines 15-16) refers only to "charges and fees paid by subscribers
for the provision of video service...." While one could argue that ad revenue still falls
within the general gross revenue provision of Subsec. 622(h)(2} (p. 60, lines 8-14), that
argument would likely fail because (a) unlike the current Cable Act, which captures all
"revenue derived from the operation of the cable system to provide cable service", the
new language only covers revenues received "by the video service provider from the
provision of broadband video service”, & ad revenues are more accurately
characterized not as revenues from the provision of service to subscribers, but from the
operation of the system to provide service to subscribers; & (b) unlike the Senate bill,
COPE explicitly includes ad revenues, & if the Senate version were adopted at
conference, a court would likely infer the omission of ad revenues in the Senate version
therefore means Congress didn't want to include them.

2. It explicitly excludes home shopping revenues. (See subpara. (vi) on p. 63,
lines 8-9). Home shopping revenues are currently included in the franchise fee revenue
base.

3. New subpara. 622(h)(2)(D)iii)(1) & (1) (p. 82, lines 14-22) would most likely
be construed to exclude much, if not all, of AT&T's IPTV, as well as an unknown array
of other video services that are combined with any other functionality. Subpara. (I)
excludes "broadband-enabled applications” (that's what AT&T says its IPTV is), &
subpara. (li) excludes any video service that is "functionally integrated” with any other
application (again, this is what AT&T says its service is, & in the future, more & more of
Verizon's and incumbent cable operators' services will fit this description).

4. New subpara. (h)(2)(D)(viii)(p. 63, lines 15-23) deals with the sales/use tax
exclusion. The problem is with 2 additions that have been made to the description of
affected taxes: the reference to taxes on a "subscription" and a "subscriber-related
transaction." The usual sales/use tax exclusion applies only to taxes that are imposed
on the subscriber or the transaction (but not to taxes imposed on the provider, as is the
case with franchise &PEG fees, as well as gross receipts taxes, FCC fees & many
others). | fear that the FCC may construe the franchise fee as a tax or fee on the
"subscription” or on a "subscriber-related transaction”, & thus undo the city-favorable



decision in City of Dallas v. FCC, 118 F.3d 393 (56th Cir. 1997)(which would cost local
govts. 5% of their current franchise fee revenues), &/or construe it also to exclude gross
receipts & other taxes & fees that are imposed on the provider.

Sec. 332 (pp. 64-66).

This section deals with revocation & renewal. In one sense, they
don't matter too much, because renewal is post-card automatic under
the bill, & given the nature of the (minimal) demands made of
franchisees by the bill, revocation would seldom, if ever, be a
realistic option. | note, however, that in case an LFA might be
tempted to consider revocation, the bill contains a couple of kickers
designed to make sure the LFA doesn't. It provides that an LFA may not
use revocation as a "barrier to entry” {(even though, by its nature,
revocation would seem to be sort of barrier for the provider whose
franchise is revoked -- otherwise, it wouldn't be a revocation, would
it?). Then, it provides that if an LFA has used the revocation process
as a "barrier to entry", the FCC may require the LFA to pay the
provider's costs & attorneys fees. (See my comments on a similar costs
& attorneys fees provision in the ROW section above.)

Sec. 333 (pp. 66-69).

These are the PEG channel provisions. For the most part, they are good.

A new provider is required to provide PEG channel capacity not less than what
the largest incumbent.

The provider may not exercise editorial control over PEG channels, but "may
refuse to transmit any public access program or portion of a public access program
which contains cbscenity."

A provider is responsible for ensuring that all subscribers receive PEG
programming, & is responsible for the transmission of PEG programming from the PEG
origination paoints to the subscribers. Unless providers agree to interconnection & cost-
sharing, they must follow interconnection & cost-sharing rules adopted by the FCC.

Providers must include PEG programming in any print or electronic program
guide.

Sec. 338 (pp. 70-71).

The FCC will promulgate new customer service standards. Those standards will
be enforced by state PUCs on complaint by either subscribers or by LFAs.

The current Sec. 332 is repealed, so there no longer is any preservation of state
or local consumer protection laws. That means the FCC will likely preempt the
application of most, if not all, such laws to video service providers.

Sec. 339 (pp. 72-73).



The bill imports the current anti-redlining language in the Cable Act. The

provision is enforced on complaint to the FCC by an affected resident or by an LFA.
The problems with the redlining standard are that (1) it contains no actual anti-

discrimination language, (2) it is based on an intent, rather than an effects, test, & (3) it
is not measured by the entire franchise area (or, put z little differently, it allows a
provider to self-define its franchise area to "define away" any redlining issue). In case
there's any doubt that these concerns are valid, they were erased by the House
Committee majority staff, who made clear that th e anti-redlining language in COPE
(essentially the same as that in the Stevens bill) would allow a provider in DC to choose
to serve only NW and bypass NE and SE, as long as the provider didn't refuse to offer
service to an individual poor person living on the same street in NW as wealthier
persons.

Sec. 351 (pp. 73-75).

A new Sec. 622(b)(3) is added (p. 73, lines 22-25 7 p. 74, lines 1-2), which
requires an LFA, "in any tawsuit challenging the amount of the franchise fee", to
"demonstrate that the rate structure reflects all costs of franchise fees". This is a totally
nonsensical provision. As an initial matter, under the bill, LFAs can only ask the State
PUC to audit, & disputes go to the FCC, so it's far from clear under the bill how an LFA
could file a "lawsuit challenging the amount of the fee." Second, the provision is
obviously a bastardized lift from the current Act that is intended to address the
circumstance of cable rate regulation -- something that no longer would exist at all
under the bill (& seldom exists now anymore). In a rate deregulated environment, the
provider sets the rates, so of course the rates cover the cost of the fee, unless the
provider is a lunatic, & in any event, only the provider, not the LFA, wouid have access
to the provider's cost information necessary to make the bizarre showing required by
this provision.

On page 75, line 3, current Sec. 635A -- The municipal damages immunity
provision in the current Cable Act, 47 USC Sec. 5554, is repealed. This is troubling. The
current damages immunity provision extends to all LFA decisions relating to the
granting, denial, renewal, transfer or revocation of franchises. Since many of the
responsibilities -- granting, renewing & revoking franchises -- at least ostensibly remain
with LFAs under the bill, so should the damages immunity. Otherwise, the repeal could
be construed as an opening for damages claims against any LFA by a provider who
asserts that an LFA didn't comply with the provisions of this bill.

Sec. 381 (pp. 76-79).

These are (among other things) the "opt in" provisions. Essentially, it preserves
all existing franchises until the earlier of (1) their remaining terms, or (2) at the pre-
existing franchisee's option, the grant of a new franchise to a new entrant under the
provisions of this bill. (Insultingly, the bill places a duty on the LFA to serve all
incumbents whenever it receives an application for a new franchise under this bill. This
is yet another cost shifted to local govts. by the bill, & another procedural trap for LFAs
to fall into.



